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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  81 
RIN  1880-AA35 

General  Education  Provisions  Act; 
Enforcement 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  part  81,  subparts  A  and  B.  Part 
81,  entitled  General  Education 
Provisions  Act:  Enforcement,  contains 
general  procedural  rules  for  proceedings 
before  the  Office  of  Administrative  Law 
Judges  (OALJJ.  The  regulations  in  part 
81  implemented  amendments  to  part  E 
of  the  General  Education  Provisions  Act 
(GEPA)  made  by  Public  Law  100-297, 
enacted  April  28, 1988.  These  proposed 
regulations  are  needed  to  clarify  and 
refine  the  existing  general  procedural 
regulations  and  enhance  the  operating 
efficiency  of  the  OALJ. 

dates:  Comments  must  be  received  on 
or  before  February  20, 1992. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Frank  }.  Furey,  Senior 
Attorney,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Education, 
490  L’Enfant  Plaza,  SW.,  suite  2100, 
Washington,  DC  20219-3644. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  J.  Furey.  Telephone  (202)  732- 
1928.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  On  May 

5, 1989,  the  Secretary  published  final 
regulations  in  the  F^eral  Register  (54 
FR 19512)  establishing  general 
procedural  rules  for  proceedings  before 
the  Office  of  Administrative  Law  Judges 
(OALJ)  authorized  by  the  GEPA 
amendments  and  specific  rules  for  OALJ 
hearings  for  the  recovery  of  funds. 

These  provisions  were  published  to 
facilitate  implementation  of  section  3501 
of  the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Public  Law  100-297.  The  Secretary 
is  proposing  a  number  of  technical, 
procedural,  and  clarifying  changes  to  the 
existing  regulations,  which  are  intended 
to  enhance  the  operating  efficiency  of 
the  OALJ. 


Summary  of  Proposed  Changes 

Subpart  A — General  Provisions 

Subpart  A  contains  general  provisions 
relating  to  the  OALJ,  including 
proceedings  designated  by  the  Secretary 
to  be  conducted  by  that  office. 

Section  81.14  is  revised  to  provide  that 
administrative  law  judges  (ALJs)  are  not 
required  to  grant  joint  requests  for  stays 
for  settlement  negotiations,  but  that  the 
ALJs  may  do  so,  upon  a  finding  of  good 
cause.  The  Secretary  believes  that  the 
ALJs  should  have  the  discretion  to  deny 
joint  requests  for  stays  for  settlement 
negotiations,  if  they  believe  that  action 
is  appropriate. 

Section  81.18  is  revised  to  delete  the 
provision  that  provides  transcripts  to 
non-Departmental  parties  at  no  cost. 

The  change  permits  the  Department  to 
recover  the  actual  costs  of  duplication, 
as  it  is  permitted  to  do  by  law.  See 
Federal  Advisory  Committee  Act  section 
11,  5  U.S.C.  app.  (1988). 

New  §  81.20  governs  the  process  for 
interlocutory  appeal  to  the  Secretary  of 
ALJ  interim  rulings.  Under  the  current 
regulations,  interim  rulings  are  not 
appealable  to  the  Secretary.  The 
proposed  rule  would  permit  appeals  to 
the  Secretary  of  an  interim  ruling,  if  the 
ruling  involves  a  “controlling  question  of 
substantive  or  procedural  law  and  the 
immediate  resolution  of  the  question 
will  materially  advance  the  final 
disposition  of  the  proceeding.”  The 
standard  of  “controlling  question  of 
law"  is  taken  from  Federal  Judiciary  and 
Judicial  Procedure  at  28  U.S.C.  1292, 
“Interlocutory  Decisions.”  Courts  have 
interpreted  the  standard  “controlling 
question  of  law"  to  include  questions  of 
substance  and  procedure.  However, 
given  the  novelty  of  the  procedure  for 
this  Department,  the  phrase 
“substantive  or  procedural"  has  been 
added  to  clarify  that  both  substantive 
rulings  and  interim  procedural  rulings 
(including,  but  not  limited  to,  matters  of 
discovery,  venue,  and  requests  for  stays) 
that  meet  the  requirements  in  the 
proposed  regulation  can  be  appealed  to 
the  Secretary.  The  proposed  regulatory 
language  thus  makes  the  intent  of  the 
rule  clear  to  the  public  and  the 
participants  in  the  proceedings. 

The  discretion  to  accept  a  petition  for 
interlocutory  review  of  an  interim  ruling 
would  reside  exclusively  with  the 
Secretary.  Lack  of  acceptance  by  the 
Secretary,  within  15  days  of  receipt, 
would  be  deemed  to  be  a  denial  of  the 
petition. 

New  §  81.20  also  makes  clear  that  a 
petition  for  interlocutory  review  does 
not  automatically  stay  the  ALJ 
proceedings.  A  stay  of  the  ALJ 
proceedings  is  discretionary  with  the 


ALJ  or  with  the  Secretary  if  the  ruling  is 
certified  for  review.  However,  this 
provision  does  not  affect  the  parties’ 
right  to  a  review  of  an  initial  decision 
under  redesignated  §  81.32. 

Subpart  B— Hearings  for  Recovery  of 
Funds 

Subpart  B  contains  the  specific  rules 
that  apply  to  OALJ  hearings  for  the 
recovery  of  funds  under  applicable 
programs. 

Section  81.37  imposes  a  time  frame  of 
10  days  during  which  the  authorized 
Departmental  official  must  provide  the 
ALJ  with  a  copy  of  any  document 
identified  in  the  written  notice  of  a 
disallowance  decision  under 
redesignated  §  81.24(b)(2).  The  revision 
also  ensures  that  a  copy  of  the  written 
application  for  review  will  be  served 
upon  the  issuing  Departmental  official. 

Section  81.41  clarifies  the  procedure 
for  transmitting  initial  decisions  of  the 
ALJ  to  the  Secretary  and  to  the  parties. 

Section  81.42  reflects  technical 
amendments  that  clarify  the  location  for 
filing  a  petition  for  review  by  the 
Secretary  of  an  initial  ALJ  decision.  The 
revision  clarifies  the  processes  for  the 
Secretary’s  review  and  modifies  the 
provisions  for  service. 

Section  81.43  reflects  a  technical 
amendment,  deleting  language 
prohibiting  the  interlocutory  review  of 
an  ALJ  ruling  by  the  Secretary.  This 
revision  conforms  to  the  addition  of  the 
proposed  rule  for  interlocutory  review  at 
§  81.20.  Section  81.43  also  is  revised  to 
eliminate  the  provision  permitting  the 
standard  of  the  Secretary  to  receive  new 
evidence  on  review  under 
“extraordinary  circumstances:’’  the 
revision  provides  for  the  Secretary,  for 
good  cause  shown,  to  remand  the  case 
to  the  ALJ  to  take  further  evidence, 
thereby  directly  conforming  to  section 
452  of  GEPA. 

Section  81.44  explains  the  procedure 
for  issuing  decisions  of  the  Secretary. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  that  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

While  some  small  local  educational 
agencies  and  small  nonprofit 
organizations  would  be  affected  by 
these  regulations,  the  Secretary  does  not 
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expect  the  total  number  of  these  entities 
to  be  significant  in  relation  to  the  total 
number  of  entities  that  would  be  subject 
to  these  regulations.  Also,  the  impact  on 
small  entities  would  be  minimal. 

Paperwork  Reduction  Act  of  1960 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

Ail  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Suite 
2100,  490  L’Enfant  Plaza,  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Education  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  81 

Enforcement,  General  education 
provisions  act. 

Dated:  December  30, 1991. 

Lamar  Alexander, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
amending  part  81  as  follows: 

PART  81— GENERAL  EDUCATION 
PROVISIONS  ACT— ENFORCEMENT 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authoritr.  20  U.S.C.  1221e-3(a)(l),  1234- 
1234i,  3474(a),  unless  otherwise  noted. 

2.  Section  81.2  is  amended  by  revising 
the  definition  of  Secretary  to  read  as 
follows: 


9  81.2  Definitions. 

*  *  •  *  • 

Secretary  means  the  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

***** 

3.  Section  81.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follow: 

9  81.14  SeWefnent  negotiations. 

(a)  If  the  parties  to  a  case  file  a  joint 
motion  requesting  a  stay  of  the 
proceedings  for  settlement  negotiations, 
or  for  approval  of  a  settlement 
agreement,  the  AL]  may  grant  a  stay  of 
the  proceedings  upon  a  finding  of  good 
cause. 

***** 

4.  Section  81.18  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 

961.18  Thsreoord. 

(a)  The  AL)  arranges  for  any 
evidentiary  hearing  or  oral  argiunent  to 
be  recorded  and  transcribed  and  makes 
the  transcript  available  to  the  parties. 
Transcripts  are  made  available  to  non- 
Departmental  parties  at  a  cost  not  to 
exceed  the  actual  cost  of  duplication. 
***** 

99  81.20-81.35  [RedesignateciM  99  81.30- 
81.45] 

5.  Sections  81.20  through  81.35  are 
redesignated  as  9§  81.30  through  81.45, 
respectively. 

8.  In  the  list  below,  for  each 
redesignated  section  in  the  left  column, 
remove  the  cross-reference  in  the  middle 
column  and  add,  in  its  place,  the  cross- 
reference  listed  in  the  right  column: 


Section 

Remove 

Add 

81.30(a) - 

8121 

81.31 

81.31(a) . - 

81.22 

81.32 

81.31(c) . 

81.24 

81.34 

81.34(a) . 

81.20 

81.30 

81.35(a) _ 

8121 

81.31 

81.35(c) . . 

81.26 

81.36 

81.37(b) . 

81.24(b)(2) 

81.34(b)(2) 

81.38(b) . 

81.24 

81.34 

81.38(b)(1)ei% 

8124 

81.34 

81.38(c) . 

81.24 

81.34 

81.38(c) . . 

81.27 

81.37 

81.98(cM1) . 

81.27((Q 

81.37(d) 

81.38(c)(3) — 

81.27 

81.37 

81.39(a) - 

8127 

81.37 

81.40..„ . 

81.28 

81.38 

81.40(C) 

81.22 

81.32 

81.40(dj _ 

8123 

8123 

81.45(b)(1) . 

81.27 

8127 

81.45(b)(2) . 

81.34 

81.44 

81.45(d) - 

8128 

8128 

81.45(d) . 

81.34 

81.44 

7.  A  new  9  81.20  is  added  to  subpart  A 
to  read  as  follows: 


9  61.20  Interlocutory  appeals  to  the 
Secretary  from  rulings  of  an  AU. 

(a)  A  ruling  by  an  ALJ  may  not  be 
appealed  to  die  Secretary  until  the 
issuance  of  an  initial  decision,  except 
that  the  Secretary  may,  at  any  time  prior 
to  the  issuance  of  an  initial  decision, 
grant  review  of  a  ruling  upon  either  an 
ALJ’s  certification  of  the  ruling  to  the 
Secretary  for  review,  or  the  filing  of  a 
petition  seeking  review  of  an  interim 
ruling  by  one  or  both  of  the  parties,  if— 

(1)  That  ruling  involves  a  controlling 
question  of  substantive  or  procedural 
law;  and 

(2)  The  immediate  resolution  of  the 
question  will  materially  advance  the 
final  disposition  of  the  proceeding. 

(b) (1)  A  petition  for  interlocutory 
review  of  an  interim  ruling  must  include 
the  following: 

(1)  A  brief  statement  of  the  facts 
necessary  to  an  understanding  of  the 
issue  on  which  review  is  sought. 

(ii)  A  statement  of  the  issue. 

(iii)  A  statement  of  the  reasons 
showing  that  the  ruling  complained  of 
involves  a  controlling  question  of 
substantive  or  procedural  law  and  why 
immediate  review  of  the  ruling  will 
materially  advance  the  disposition  of 
the  case. 

(2)  A  petition  may  not  exceed  ten 
pages,  double-spaced,  and  must  be 
accompanied  by  a  copy  of  the  ruling  and 
any  findings  and  opinions  relating  to  the 
ruling.  The  petition  must  be  filed  with 
the  Office  of  Hearings  and  Appeals, 
which  immediately  forwards  the  petition 
to  the  Office  of  the  Secretary. 

(c)  A  copy  of  the  petition  must  be 
provided  to  the  AIJ  at  the  time  the 
petition  is  filed  under  paragraph  (b)(2)  of 
this  section,  and  a  copy  of  a  petition  or 
any  certification  must  be  served  upon 
the  parties  by  certified  mail,  return 
receipt  requested.  The  petition  or 
certification  must  reflect  that  service. 

(d)  If  a  party  files  a  petition  under  this 
section,  the  AL]  may  certify  to  the 
Secretary  that  review  is  either 
appropriate  or  inappropriate  by 
submitting  a  brief  statement  addressing 
a  party’s  petition  within  10  days  of  the 
ALI’s  receipt  of  the  petition  for 
interlocutoiy  review.  A  copy  of  the 
certification  must  be  served  on  all 
parties  by  certified  mail,  return  receipt 
requested. 

(e)  A  party’s  response,  if  any,  to  a 
petition  or  certification  for  interlocutory 
review  must  be  filed  within  seven  days 
after  service  of  the  petition  or 
certification,  and  may  not  exceed  ten 
pages,  double-spaced,  in  length.  A  copy 
of  the  response  must  be  served  on  all 
parties  and  the  ALJ  by  hand  delivery  or 
regular  mail. 
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(f)  The  filing  of  a  request  for 
interlocutory  review  does  not 
automatically  stay  the  proceedings. 
Rather,  a  stay  during  consideration  of  a 
petition  for  review  may  be  granted  by 
the  AL]  if  the  ALJ  has  certified  to  the 
Secretary  that  review  of  the  ruling  is 
appropriate.  The  Secretary  may  order  a 
stay  of  proceedings  at  any  time  after  the 
filing  of  a  request  for  interlocutory 
review. 

(g)  The  Secretary  notifies  the  parties  if 
a  petition  or  certification  for 
interlocutory  review  is  accepted,  and 
may  provide  the  parties  a  reasonable 
time  within  which  to  submit  written 
argument  with  regard  to  the  merit  of  the 
petition  or  certification. 

(h)  If  the  Secretary  takes  no  action  on 
a  request  for  interlocutory  review  within 
15  days  of  receipt  of  it,  the  request  is 
deemed  to  be  denied. 

(i)  The  Secretary  may  affirm,  modify, 
set  aside,  or  remand  the  ALJ's  ruling. 

(Authority  5  U.S.C.  557(b):  20  U.S.C.  1234(f) 

(1)). 

8.  Redesignated  S  81.37  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  paragraphs  (c)  and  (d)  as 

(d)  and  (e).  respectively,  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  81.37  Application  for  review  of  a 
disallowance  decision. 

(a)  If  a  recipient  wishes  to  obtain 
review  of  a  disallowance  decision,  the 
recipient  shall  file  a  written  application 
for  review  with  the  Office  of  Hearings 
and  Appeals,  and,  as  required  by 

8  81.12(b],  shall  serve  a  copy  on  the 
applicable  Departmental  official  who 
made  the  disallowance  decision. 

(b)  A  recipient  shall  file  an 
application  for  review  not  later  than  30 
days  after  the  date  it  receives  the  notice 
of  a  disallowance  decision. 

(c)  Within  10  days  after  receipt  of  a 
copy  of  the  application  for  review,  the 
authorized  Departmental  official  who 
made  the  disallowance  decision  shall 
provide  the  AL)  with  a  copy  of  any 
document  identified  in  the  notice 
pursuant  to  $  81.34(b)(2). 
***** 

9.  Redesignated  §  81.41  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§81.41  Initial  dMWon. 
***** 

(c)  The  initial  decision  is  transmitted 
to  the  Secretary  by  hand-delivery  or 
Department  mail,  and  to  the  parties  by 
certified  mail,  return  receipt  requested. 


by  the  Office  of  Administrative  Law 
Judges. 

(Authority:  5  U.S.C.  557(c):  20  U.S.C.  1221e- 
3(a)(1).  1234(f)(1).  3474(a)). 

«  *  *  *  * 

10.  Redesignated  §  81.42  is  revised  to 
read  as  follows: 

§  81.42  Petition  for  review  of  initial 
decision. 

(a)  If  a  party  seeks  to  obtain  the 
Secretary’s  review  of  the  initial  decision 
of  an  ALJ,  the  party  shall  file  a  petition 
for  review  by  hand  delivery  or  mail  with 
the  Office  of  Hearings  and  Appeals, 
which  immediately  forwards  the  petition 
to  the  Office  of  the  Secretary. 

(b)  A  party  shall  file  a  petition  for 
review  not  later  than  30  days  after  the 
date  it  receives  the  initial  decision. 

(c)  If  a  party  files  a  petition  for 
review,  the  party  shall  serve  a  copy  of 
the  petition  on  the  other  party  by  hand 
delivery  or  by  mail. 

(d)  Any  written  submission  to  the 
Secretary  under  this  section  must  be 
accompanied  by  a  statement  certifying 
the  date  that  the  filed  material  was 
served  on  the  other  party. 

(e)  A  petition  for  review  of  an  intitial 
decision  must  contain — 

(1)  The  identity  of  the  initial  decision 
for  which  review  is  sought;  and 

(2)  A  statement  of  the  reasons 
asserted  by  the  party  for  affirming, 
modifying,  setting  aside,  or  remanding 
the  initial  decision  in  whole  or  in  part. 

(f) (1)  A  party  may  respond  to  a 
petition  for  review  of  an  initial  decision 
by  filing  a  statement  of  its  views  on  the 
issues  raised  in  the  petition  with  the 
Secretary,  at  the  address  set  forth  in 
paragraph  (a)  of  this  section,  not  later 
than  15  days  after  the  date  it  receives 
the  petition. 

(2)  A  party  shall  serve  a  copy  of  its 
statement  of  views  on  the  other  party  by 
hand  delivery  or  mail,  and  shall  certify 
that  it  has  done  so  pursuant  to  the 
provisions  of  paragraph  (d)  of  this 
section. 

(g) (1)  The  filing  date  for  written 
submissions  under  this  section  is 
either — 

(1)  The  date  of  hand  delivery;  or 

(ii)  The  date  of  mailing. 

(2)  If  a  scheduled  filing  date  falls  on  a 
Saturday,  Sunday  or  a  Federal  holiday, 
the  filing  deadline  is  the  next  business 
day. 

(Authority  20  U.S.C.  1221e-3(a)(l), 
1234(f)(1),  1234a(e),  3474(a)). 

11.  Redesignated  §  81.43  is  revised  to 
read  as  follows: 


§  81.43  Review  by  the  Secretary. 

(a)  The  Secretary’s  review  of  an  initial 
decision  is  based  on  the  record  of  the 
case,  the  initial  decision,  and  any  proper 
submissions  of  the  parties  or  other 
participants  in  the  case. 

(b)  The  ALJ’s  findings  of  fact,  if 
supported  by  substantial  evidence,  are 
conclusive. 

(c)  The  Secretary  may  affirm,  modify, 
set  aside,  or  remand  the  ALJ’s  initial 
decision. 

(1)  If  the  Secretary  modifies,  sets 
aside,  or  remands  an  initial  decision,  in 
whole  or  in  part,  the  Secretary’s 
decision  includes  a  statement  of  reasons 
that  supports  the  Secretary’s  decision. 

(2) (i)  The  Secretary  may  remand  the 
case  to  the  ALJ  with  instructions  to 
make  additional  findings  of  fact  or 
conclusions  of  law  or  both  based  on  the 
evidence  of  record.  The  Secretary  may 
also  remand  the  case  to  the  ALJ  for 
further  briefing  or  for  clarification  or 
revision  of  the  initial  decision. 

(ii)  If  a  case  is  remanded,  the  ALJ 
shall  make  new  or  modified  findings  of 
fact  or  conclusions  of  law  or  otherwise 
modify  the  initial  decision  in  accordance 
with  the  Secretary’s  remand  order. 

(iii)  A  party  may  appeal  a  modified 
decision  of  the  ALJ  under  the  provisions 
of  §§  81.42,  et  seq.  However,  upon  that 
review,  the  ALJ’s  new  or  modified 
findings,  if  supported  by  substantial 
evidence,  are  conclusive. 

(3)  The  Secretary,  for  good  cause 
shown,  may  remand  the  case  to  the  ALJ 
to  take  further  evidence,  and  the  ALJ 
may  make  new  or  modified  findings  of 
fact  and  may  modify  the  initial  decision 
based  on  that  new  evidence.  These  new 
or  modified  findings  of  fact  are  likewise 
conclusive  if  supported  by  substantial 
evidence. 

(Authority;  5  U  S.C.  557(b):  20  U  S.C.  1221e- 
3(a)(1),  1234(f)(1),  1234a(d),  3474(a)). 

12.  Redesignated  §  81.44  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  81.44  Final  decision  of  the  Department 
«  *  *  *  * 

(b)  If  the  Secretary  modifies  or  sets 
aside  the  ALJ’s  initial  decision,  a  copy  of 
the  Secretary’s  decision  is  sent  by  the 
Office  of  Hearings  and  Appeals  to  the 
parties  by  certified  mail,  return  receipt 
requested.  The  Secretary’s  decision 
becomes  the  final  decision  of  the 
Department  on  the  date  the  recipient 
receives  the  Secretary’s  decision. 
***** 
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